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CGMs ol"l 'elecom Circles/ Metro Districts/Maintenance Regions/ Pro.iect Circles/' l 'ask Force/
Data Netrvork/ NCESI AL,'t ' fCll lRBlLAITT/ NATFMIQ&AI T&Dl l-elecom stores/ 

' l 'clecom

f]actories/ CPAO (lTI Bil ls)/ I"l 'Circlc Pune/ AGM (R&P) Corporate Oll lcc.

Sub.: Non applicabil ity of Service tax on claims receivecl from DOT on account of
USO subsidy- reg.

Kindll" f ind enclosccl he r'- 'rvith copy of Order in Original (O.l.O) No.
20/S1' /DC/SNG/2012 clated 30.03.2012. passed by Dy. Comrnissioner of  Central  Excisc.
Sangrur.

In the said O.l.O. the D1''. Cotnrtt issioner, O/o Cornmissioner, Clerrtral l lxcise. Sangrur.
has held that "the amounts recciveci br 1lri.: party as subsidy under USO fund are not inclLrclible
in gross arnount chareed bv thcrtr l irr r-,: 'o., i ' . l irrq taxable services".

In vierv of the above. the atnounts received by BSNL as subsidy undcr LISO Funcl 1l.ont
I)O-l ' s,rall not be included itt gross.art.rt 'ru1t charged for providing taxablc services. I lence.
Service tax is not nppl ic i lb le on thc c l : : in l  received from the DOT on account of  USO
subsidy.

It is therefbre reqttestccl to hinclh, bring this to the notice o1' all conccnred lirr
irrlbrn-ration and to proclucc the sarnc lrclbrc Service tax authorit ies/ ad.judicating aLrthorit ics
and appellate authorit ics. as and rvhcn rr:cprircd.

Status/ outconte of the simillr cuscs in favour of BSN[- rnay be updated to this oft]ce
tbr lurther course of actior-r.

l 'h is  issues wi t l r  1hc apl r l 'ov t r I  ( ) I ' r ' l I : rpc lcr - r t  author i ty .

I rnc l . :  As abovc

(K.
D G M

oth i )
(Taxnt ion)

Copi,  lc l r  infbnnat ion l tncl  nccc: ;srr ' \ '  i r r ' t i ' i r  i t r : -
l .  I I rAs  o f  A l l  c i rc lcs  o1 ' l lSNL
2. [ r l )  ( ] : ; )  and al l  PGM (F)/  Sr.  ( ; lv i  ( l r ) , 'GM (F) of  BSNL Corporate Off lcc.
3.  ( iM (Civ i l )  -  t  ISO i)ro, ierr t .  C-( ; , ' i .  i l : rnsla Sahib Road, Near VSNL Bharvan. N. I )e lh i .
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BRIEF FA,CTS OF THE CASE: .

M/s Bharat Sanchar Nigam Limited, Telephone Bhawan, Bharat Nagar, Bathinda
(hereinafter referred to as the "Party') are registered with the department under Registration
No. AABCB5576GST190, as per provisions of Section 69 of the Finance Act, 1994 (here-in-
after referred to as "the Act") read with Rule 4 of the Service Tax Rules, 1g94 as amended
(hereinafter referred to as .the Rules") and are engaged in providing "Telecommunication
Service

'2. During the course of audit of the records of the Party, it was observed that Party had
received subsidy from Central Govt, under Village Panchayat Scheme amounting to Rs.
26,25,3491- for the last five years involving service tax of Rs. 3,01,699/-. The Party had not
paid service tax due on the above said amount of subsidy of Rs. 26,2s,349/-.

As per sub Section 3 of Section 67 of the Act: -

"Ihe gross amount charged by a service provider shatt inctude any amount received
towards the taxable seruice before, during or after provisions of such seryice.,'

As per Explanation (c) given in Section 67 of the Act

"Gross amount charged" includes payment by cheque, credit card, daduction from
accouni and any iorm cf payment by lssue of credit notes or deblf nofes and book
adjustment, and any amount credited or debited, as fhe case may be, to any account,
whether called "Suspense account" or by any other name, in the books of account of a
person liable to pay service tax, where the transaction of taxabte seryrce is with anv
assocrated e nte rprise."

4. From the above, an amount of Rs. 26,25,348/- received by the Party as subsidy during
the pericd 2c05-06 tc 2009-10 appeared to bv paii of the grriss value in view oi.plovigions of
Section 67 of the'Act and was to be included in taxable value and service tax amounting to
Rs.3,01,699/- (Service Tax Rs.2,93,923/- + Edu. Cess Rs. 5,878r + S&HE Cess Rs. 1,898/-)
was payable by the Party alongwith interest.

5. From the foregoing, it appeared that the Party had contravened the provisions of
Section 67 and 68 of the Act inasmuch as:-

(a) They failed to credit to the account of the Govt. of India, the Service Tax (including
Education Cess and Secondary & Higher Education Cess) leviabte thereon within five



(5) days of the close of the month / Quarter in which services were rendered as

required under Section 68 of the Act'

(b) They also failed to furnish the correct value of the services to the Central Excise

Office, as Per Section 67 of lhe Act

' 1 ,

F r o m t h e a b o v e p r o v i s i o n s o f l a w , i t a p p e a r e d t h a t t h e s e r v i c e t a x a m o u n t i n g t o

Rs.3,01,699/- (Service Tax Rs. 2,93,9231- + Edu. cess Rs. 5,878/' + s&HE Cess Rs' 1'898/-)

was recoverable from the Party under section 73 of the Act alongwith interest under section

75 cf the Act. lt also appeared that the Party had deliberately avoided paying service tax on

the gross valuo despite clear cut legal provisions and had wilfully suppressed the said facts

from the knowledge of the department with intention to evade payment of Service Tax on the

subsidy received which was very wall part of the gross value and the said facts came to the

knowledge of lhe department only during the audit of the records of the Party' otherwise this

could haVe rematn undetectecj, therefore, tho Saicl amount erf service tax nOi paid wgs

recoverable by invoking exlended period of limitation under proviso to Section 73 of the Act;

and the Party were liable to penal action under Section 76 and 78 of the Act'

6. Therefore M/s Bharat Sanchar Nigam Limited' Telephone Bhawan' Bharat Nagar'

Bathinda were cailed upon vide ST-V/STC/SNG/BSNU96/2011/838-39 dated 19'4'11 to show

cause to the Deputy Commissioner, Central Excise Division, Zakhmi Building, Patiala Dhuri

Bye Pass, sangrur within 30 days of the receipt of the notice as to why: -

Seruice Tax arnounting to Rs.3,01,699/- (Service Tax Rs. 2,93,923/- + Edu' Cess Rs'

5,878/- + S&HE Cess Rs. 1,898/-) should not be recovered from them under Section

73 of the Finance Act, 1994 by invoking the extended period of limitation'

Interest at the appropriate rate on the above mentioned amount of service tax should

not be recovered fi'om them uncier section 75 0f the Finance Act, 1994.

Pena.lty under Secticn 76, the Finsnce A.ct, 1994 should not be imposed upan tl:m fof

failure to pay service tax in contravention of the provisions of Section 68 of the Finance

Act. 1994 read with rule 6 of the Service Tax Rules, 1994'

Penalty under Section 78 of the Act should not be imposed for suppressing the correct

taxable value with intent to evade service tax'

REPLY TO SHOW CAUSE NOTICE:.-

7. The Party filed reply to show cause Notice dated 18.4.11 vide their letter No'

BT/TRySCN-B38/2 dated 02.5.2011 wherein they interalia stated that subsidy figures were
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being conveyed by the Bathinda SSA to Circle Office Chandigarh which was receiving the
subsidy from Central Government and no'amount was transferred to Bathinda SSA: ihat as
per letter No. 700-0412005/Taxation/BSNlA/ol-ll/Partl552 dated 16.05,2007 of BSNL
corporate office, New Delhi vide which service tax was not applicable on USO claim (subsidy
received from Central Government under Village Panchayat Scheme); that they are enclosing
photocopy of letter dated 16.5.2007 with request to drop the demand.

RECORDS OF PERSONAL HEARING: .

8' The personal hearing in the case was attended by Sh. Baldev Krishan, CAO (Legal)
O/o GMTD, Bathinda on 24.Q1.2012 and he re-iterated their written submissions.

DISCUSSION & FIND|NGS: -

9. I have carefully gone through the facts of the case, reply filed by the party and records
of personal hearing.

I find that the questions before me are to decide whether the subsidy amount received
by the Party from Central Government under Mllage Panchayat Scheme are part of gross
amount charged by the Party for providing taxable services or not? And if yes, whether
extended period of limitation is invokable in the instant case or not?

10. | find that the party in their reply have submitted copy of letter No. 7OO-
04l2005fTaxation/BSNLA/OL-ll/ParV552 dated 09.05,2007 issued by DDG (Taxation), BSNL. I
would like to reproduce the contents of letter dated 09.05.2007 as under: -

BHARAT SANCHAR NIGAM LIMITED
(A GOW OF tNDtA ENTERPRTSE)

TAMTION SECTIQN
11th Floor, &148, SIAIESMANHOUSE,

BAMKIIAMBA ROAD, NflA/ DELHM

N o : 7 0U04200 5/T ax atJ a n/B S t t W e L- t t ip a d/ S 52
T o ,
All Heads of Telecom Circles/ Metro Districts/ Maintenance Regions/ project Circles/
Task Force / Data Networl</ /vCEs/ .a.LTTC/ BRBRATTT/ t)lATFha eeA/ T&b/ Tetecont
stores/ Telecom Factories/ CPAO(m Bitls)/ TCO Kotkata/ tT Clrcte puno/ aOeinApl
Corporate Office

sub; Non applicability of service Tax on tJSo ctaim amount of gsNL.

It has come to the notica that Service Tax authorities are claiming seruice
tax on USO subsr'dy received from DOT on the pretext lhaf assesses provide laxable
seruices, Telephone services and Telegraph seryices in rurat areas at subsidized
rates. ln that process, they may incur /ossos. To offset fhese /osses DOf is paying
from USO Fund and this payment is nothing hut income earned by BSNL on iaianrc
services rendered in ruralareas. Such opinion of a few Service Tax authorities tn
this rogard is wrong as subsfanfrated by the fottowing facts.

Dated 0*05-2N7



As per National Telecom Poliay 1999, the Govt. of lndia has to provide
Village Panchayat Telephone (VPT) to each and every villaga of the country. As a paft
of this programme, BSNL has provided a number of VPTs in various part of the country.
Expenditure on r?alntenance and lnstallatlon gf these VPTs is hioh compared to
telephone connectlons ln urban and seml uIb?n.areas. As such to compensate
BSNlr.towards hlqh maintenance cost lncurred bv BSNL for malntenance of lts
own VPTs and Inltlal hioh capltal expenditure Department of Telecom orants
subsldv from USO Fund.

This reimbursement from the USQ fund is of the naturo of compensation
being received by BSNL for additional expenditure which fhe ESNL has lo incur for
maintenance and installation of VPTs services in ruralareas. This pavment from IJSO
tggjs not heincl recelv
and so it is not taxahle under anv nrovlsio.n of the Service Tax rules. The service
provided through fhese VPTs are telephone services for which calt charges are
recovered along with service fax rn case of SID VPTs (VPTs having only local call facility
are exempt from seruico tax under notification No.3/94-ST dated. 30-06-1994), Further
there is no concession in the call charges made from the VpTs.

It is to reiterate that the amount received from USO fund is a subsidy
received from Govt. of lndia by 8SNL. There is no service provided by ESNI to Govt.
of lndia in this regard. Therefore, question of payment of Seruice Tax on subsidy
recetpfs does nof arisa. The Servico lax l's leviable only on a taxablo service and not
merely on an income / receipt of some payment by a service provider.

The above position in respect of the receipt of USO subsldy may be
brought to the notice of Sarvice Tax authorities claiming service tax on the same."

I also find that in the case of the COMMR. OF C. EX., CHANDIGARH Versus NAHAR
INDUSTRIA.L ENTERPRISES LTD. reported as 2010 (19) s.T.R. 166 (p&H), the Hon'bte
Punjab & Haryana High Court has held as under: -

'9. From the perusal of above quoted Secfions, it is apparent that servico tax can be tevied
only if service of 'Sforage and Warehousing' is provided. Nobody can provide seruice to
himself. ln the presenf case, it is undisputed that the Respondenf-Assessee stored the goods

owned by himself. After the axpiry of storage period, the Respondenf-Assessee was froa to
se// lo the buyers of its own choice. The Dealer-Assessee has s/ored goods in compliance to
direclions of government of lndia issued under Sugar Development Fund Act, 1g82. The
Respondenf.Assessee has recelved subsidy not on account of seryices rendered to
Government of lndia but has received compensation on account of loss of interesl, cosf
of insurance etc. incurred on account of maintenance of stock, The act of Respondent-
Assessee can not be called as rendering of services, The Tribunat has rightly held that just

because the storage period of free sa/e sugar had to be extended at the behest of Government
of lndia, neither the Appellant-Revenue sugar mills becomes'storage and Warehouse keeper'
nor the Government of lndia becoma their client in this regarcl, The storage of specific quantity



of free sale sugar cannot be treated i
Government of lndia, .as 

providing ,Storage 
and Warehousing, seryrbes to the

10' ln view of the above' the appeal is bereft of merits and deserues to be dismissed. Theappeal is qccordingly dr'smissed and questions of raw are answered in favour of Respondent-Assessee and against tha Appeilant_Revenue.,,

1 1' Applying the ratio of judgement herd by the Hon'bre High court, it is evident that theamounts received by the Party as subsidy are in nature of compensaticn for expenditurewhich the Parly have to incur for maintenance and instatation of Vprs services in rurar areasand not for providing any taxable services to their urtimate customers. Accordingry, I hord thatthe amounts receivec by the Party as subsidy unrjer uso fund are not incrudibre in grossamount charged by them for providing taxable services, The second question nas beenanswered accordingly. I pass the following order: _

ORDER
r drop the proceedings initiated against BSNL, Telephone Bhawan, Bharat Nagar,Bathinda vide show cause Notice issued vide c.No. sr-v/src/sNc/BsNu g6/201il.3'-39d a t e d 1 9 . 4 . 1 1  v ' \  

|

Re9.4 AD
!M/s. Bharat Sanchar Nigam Limited.Tetephone Bhawan, tsh;;;i' N;;;",Bathinda

t ,
Oeputy CNrnrplssioner
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